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(4) That is moot or alleges that a pro-
posal to take a personnel action, or
other preliminary step to taking a per-
sonnel action, is discriminatory;

(5) Where the complainant cannot be
located, provided that reasonable ef-
forts have been made to locate the
complainant and the complainant has
not responded within 15 calendar days
to a notice of proposed dismissal sent
to his or her last known address;

(6) Where the Board has provided the
complainant with a written request to
provide relevant information or other-
wise proceed with the complaint, and
the complainant has failed to respond
to the request within 15 calendar days
of its receipt or the complainant’s re-
sponse does not address the Board’s re-
quest, provided that the request in-
cluded a notice of the proposed dismis-
sal. Instead of dismissing for failure to
cooperate, the complaint may be adju-
dicated if sufficient information for
that purpose is available; or

(7) If, prior to the issuance of the no-
tice required by § 268.207(f) of this part,
the complainant refuses within 30 days
of receipt of an offer of settlement to
accept the Board’s offer of full relief
containing a certification from the
Board’s Staff Director for Manage-
ment, the General Counsel or a des-
ignee reporting directly to the Staff
Director for Management or General
Counsel (after consulting with the EEO
Programs Director) that the offer con-
stitutes full relief, provided that the
offer gave notice that failure to accept
would result in dismissal of the com-
plaint. An offer of full relief under this
paragraph (a)(7) is the appropriate re-
lief in § 268.501 of this part.

(b) The Board shall inform the com-
plainant of the right to file a request
for review with the Commission with
regard to the dismissal of the individ-
ual complaint pursuant to § 268.401 of
this part, or to file a civil action. A
copy of EEOC Form 573, notice of Ap-
peal/Petition, shall be attached to the
Board’s decision to dismiss an individ-
ual complaint under this section.

§ 268.207 Investigation of complaints.
(a) The investigation of individual

complaints shall be conducted by an in-
vestigator appointed by the EEO Pro-
grams Director.

(b) Consistent with guidance prof-
fered by the Commission, the Board,
through the EEO Programs Director,
shall develop a complete and impartial
factual record upon which to make
findings on the matters raised by the
written complaint. The investigator
may use an exchange of letters or
memoranda, interrogatories, investiga-
tions, fact-finding conferences or any
other fact-finding methods that effi-
ciently and thoroughly address the
matters at issue. The EEO Programs
Director may incorporate alterative
dispute resolution techniques into the
investigation in order to promote early
resolution of complaints.

(c) The procedures in paragraphs
(c)(1) through (4) of this section apply
to the investigation of complaints:

(1) The complainant, the Board and
any employee of the Board shall
produce such documentary and testi-
monial evidence as the investigator
deems necessary, consistent with appli-
cable laws, regulations and policies of
the Board.

(2) The investigator may administer
oaths. Statements of witnesses shall be
made under oath or affirmation or,
alteratively, by written statement
under penalty of perjury.

(3) When the complainant, or the
Board or its employees, fail without
good cause shown to respond fully and
in timely fashion to requests for docu-
ments, records, comparative data, sta-
tistics, affidavits or the attendance of
witness(es), the investigator may note
in the investigative record that the
Board when rendering a final decision
should, or the Commission on review
may, in appropriate circumstances:

(i) Draw an adverse inference that
the requested information, or the testi-
mony of the requested witness, would
have reflected unfavorably on the
party refusing to provide the requested
information;

(ii) Consider the matters to which
the requested information or testi-
mony pertains to be established in
favor of the opposing party;

(iii) Exclude other evidence offered
by the party failing to produce the re-
quested information or witness;

(iv) Issue a decision fully or partially
in favor of the opposing party; or
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(v) Take such other actions as it
deems appropriate.

(4) If documentary or testimonial
evidence is needed by the investigator,
and such documentary evidence is
known to be contained in the files of
another federal agency, or the testi-
mony of an employee of another federal
agency is needed, the EEO Programs
Director shall, if necessary, contact
the Commission for assistance in ob-
taining such documentary or testi-
monial evidence.

(d) The investigation shall be con-
ducted by an investigator with appro-
priate security clearances.

(e)(1) The Board shall complete its
investigation within 180 days of the
date of the filing of an individual com-
plaint or within the time period con-
tained in the determination of the
Commission on review of a dismissal
pursuant to § 268.206 of this part. By
written agreement within those time
periods, the complainant and the Board
may voluntarily extend the time period
for not more than an additional 90
days. The Board may unilaterally ex-
tend the time period or any period of
extension for not more than 30 days
where it must sanitize an investigative
file that may contain information clas-
sified pursuant to Executive Order No.
12356, or successor orders, as secret in
the interest of national defense or for-
eign policy, provided the Board notifies
the complainant of the extension.

(2) Confidential supervisory informa-
tion, as defined in 12 CFR 261.2(b), and
other confidential information of the
Board may be included in the inves-
tigative file by the investigator, the
EEO Programs Director, or another ap-
propriate officer of the Board, where
such information is relevant to the
complaint. Neither the complainant
nor the complainant’s personal rep-
resentative may make further disclo-
sure of such information, however, ex-
cept in compliance with the Board’s
Rules Regarding Availability of Infor-
mation, 12 CFR part 261, and where ap-
plicable, the Board’s Rules Regarding
Access to and Review of Personal Infor-
mation in Systems of Records, 12 CFR
part 261a.

(f) Within 180 days from the filing of
the complaint, within the time period
contained in a determination of the

Commission’s Office of Federal Oper-
ations on review of a dismissal, or
within any period of extension provided
for in paragraph (e) of this section, the
Board shall notify the complainant
that the investigation has been com-
pleted, shall provide the complainant
with a copy of the investigative file,
and shall notify the complainant that,
within 30 days of the receipt of the in-
vestigative file, the complainant has
the right to request a hearing before an
administrative judge from the Commis-
sion or may receive an immediate final
decision pursuant to § 268.209 of this
part from the Board. In the absence of
the required notice, the complainant
may request a hearing under § 268.208 of
this part at any time after 180 days has
elapsed from the filing of the com-
plaint.

[59 FR 16098, Apr. 6, 1994, as amended at 61
FR 252, Jan. 4, 1996]

§ 268.208 Hearings.

(a) Requests. When a complainant re-
quests a hearing, the EEO Programs
Director shall request the Commission
to appoint an administrative judge to
conduct a hearing in accordance with
this section. Any hearing will be con-
ducted by an administrative judge or
hearing examiner with appropriate se-
curity clearances. Where the adminis-
trative judge determines that the com-
plainant is raising or intends to pursue
issues like or related to those raised in
the complaint, but which the Board has
not had an opportunity to address, the
administrative judge shall remand any
such issue for counseling in accordance
with § 268.204 of this part or for such
other processing as may be ordered by
the administrative judge.

(b) Discovery. The administrative
judge shall notify the parties of the
right to seek discovery prior to the
hearing and may issue such discovery
orders as are appropriate. Unless the
parties agree in writing concerning the
methods and scope of discovery, the
party seeking discovery shall request
authorization from the administrative
judge prior to commencing discovery.
Both parties are entitled to reasonable
development of evidence on matters
relevant to the issues raised in the
complaint, but the administrative
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